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Proceedings—Vol. 76 December, 1950 Separate No. D-2 


H. D. SourHERLAND, Jr.,4 Assoc. M. ASCE.—The engineering literature 
available in this specialized phase of valuations has been enhanced by this ex- 
cellent contribution of basic information. Although the paper has been cen- 
tered primarily on the engineering phases and (apparently intentionally) has 
not covered previous court decisions, it seems appropriate to comment briefly 
on a few of the court decisions that may have influenced these condemnation 
proceedings. Even though some of the decisions were made in connection with 
valuations for rate making purposes, the principles laid down probably have 
been influential in valuations for condemnation purposes as well. 

The author states (under the heading, ‘“‘Elements of Value: Engineering 
Estimates’’) that: “Since about 1938 engineers have lost much ground to the 
accountants and the economists.”’ It would be interesting to know the events 
which led the author to select this date, 1938, as this point of departure. In 
1935, Mr. Justice Harlan F. Stone, dissenting in the case of West versus Chesa- 
peake and Potomac Telephone Company (295 U. S. 662,690) stated that: 


“* * * an examination of the present record will disclose that the results 
obtained by the application of price indices to the historial cost of plant are 
far less varieble than engineers’ valuations and in general are more trust- 
worthy.” 


He then cited from the record in the case of New York Telephone Company 
versus Prendergast (36 Fed. (2d) 54, D. C., 1929) as an example of the varia- 
tions in appraisals of telephone property, summarizing the estimates of fair 


value as of July 1, 1926, as follows: 
Increase over the 


Valuation Commission Valuation 

“Majority of Commission................ $366,915,493 
397,207,925 8.2% 
Minority of Commission................. 405,502,993 10.5% 
Company claim based on Whittemore 

Company claim based on Stone and 


Concerning ‘‘going value’’ the author states (under the heading, ‘“‘Elements 
of Value: Going Value’’) that: ‘‘Not the slightest attention was paid to any such 
claims.”” It could be that the decisions in the Denver Union Stock Yards 
(304 U.S. 470, 478 (1938)) line of cases were exerting their cumulative influence. 
This line of cases which have disallowed the necessity of expressing the going 
value of a public utility as a separate amount includes the following: Dayton 
Power and Light Company versus Public Utilities Commission (292 U. S. 290, 
308 (1934)); Columbus Gas and Fuel Company versus Public Utilities Commis- 
sion (292 U. S. 398, 411 (1934)); Driscoll versus Edison Light and Power 


: Note.—This paper by Henry L. Gray was published in February, 1950. The numbering of footnotes 
in this Separate is a continuation of the consecutive numbering used in the original paper. 


‘ Attorney, Birmingham, Ala. 
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2 GRAY ON CONDEMNATION CASES 


Company (307 U. 8. 104, 117 (1939)); and Federal Power Commission versus 
Natural Gas Pipeline Company (315 U. S. 575, 586 (1942)). In the Denver 
Union Stock Yards case the court ruled out the necessity for expressing the 
going value of a public utility as a separate amount, stating that the plant with- 
out business would be worth much less than the value of the land plus the cost 
of reproduction new, less the depreciation of the structures, plus certain other 
allowances, and plus working capital, as allowed by the Secretary of Agriculture. 

The prudent investment rule for rate making, which is based on cost, was 
expressed well in the case of State ex rel. Southwestern Bell Telephone Company 
versus Public Service Commission of Missouri (262 U. 8S. 276, 306 (1923)) 
in which Mr. Justice Louis Brandeis stated that: 


“The adoption of the amount prudently invested as the rate base and the 
amount of the « \pital charge as the measure of the rate of return would give 
definiteness to these two factors involved in rate controversies which are 
now shifting and treacherous, and which render the proceedings peculiarly 
burdensome and largely futile.” 


It is interesting to note that, despite the foregoing opinion, the actual cost had 
little effect in these condemnation cases. 

In connection with the vicissitudes that continue to shroud valuation prob- 
lems the words of Mr. Justice Brandeis in the Southwestern Bell Telephone 
Company case (262 U. S. 310 (1923)) appear to be appropriate—“Value is a 
word of many meanings.” 

Henry L. Gray,’ M. ASCE.—There have been no more light and power 
condemnation cases in the State of Washington since the paper was published; 
but there has been a definite trend toward municipal ownership of light and 
power properties by small cities within the state. One such city announced its 
intention of taking over the light and power system within its borders, which 
system already is owned and operated by a public utility district. This 
raises an interesting legal question and certainly adds to the general confusion. 

In addition to the condemnation cases referred to in the paper, there has 
been a number of outright purchases and sales, the details of which bear a 
marked similarity. Those were not discussed in the paper. 

The writer is grateful to Mr. Southerland for his citations and comments on 
leading court cases covering valuation matters. As stated in the paper, the 
writer did not attempt to raise that phase of the matter, but tried to confine the 
scope closely to the procedure and the results in the cases mentioned. 

Mr. Southerland inquires as to why the writer had selected 1938 as marking 
the beginning of the period of eclipse for engineers engaged in valuation work. 
The year 1938 has no special significance except that, from personal observation, 
supplemented by news reports, that year was about the time when the econo- 
mists and accountants surged to the front and to a considerable extent supple- 
mented the engineers. Definitely, that was the case locally and it is pleasing to 
note that the local engineers seem to be coming back. It is the writer’s opinion 
that the economists failed to produce anything but words, and that the account- 
ants were too meticulous for work of this kind. 


5 Cons. Engr., Seattle, Wash. 
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